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ARTICLES

by Charles Lee

A true pioneer in the arena of environmental justice, Charles Lee was principal author of the landmark report
Toxic Wastes and Race in the United States, organized the First National People of Color Environmentol
Leadership Summit, and helped speorhead the emergence of federal environmental justice policy. He is
currently the Senior Policy Advisor for Environmental Justice of the U.S. Environmental Protection Agency.

SUMMARY

Understanding and operationalizing the concept of disproportionate impacts are critical to the next genera-
tion of environmental justice {EJ) practice. This Article charts a pathway to better defining, articulating, and
analyzing disproportionate impacts in o manner that is empirically based, analytically rigorous, and has an
evidentiary link to systemic racism and the roots of the inequitable distribution of environmental burdens and
benehts. It offers o framework for integrating these concepts into environmental decisionmaking, which can
help overcome the current stognation in EJ proctice and address the quarter-century old conundrum created
by EJ Executive Order No. 12898’s unclarity on the subject. Finally, the Article links future EJ practice to the
national conversation about systemic racism, and discusses how conditions for making progress have never
been better since the author began to work on an issue thot did not even have a name some 40 years ago.

frer more than 25 years, the practice of environmen-
tal justice (EJ) within government agencies' in the
. United States has finally evolved tht: science and
pohcy wols to confront a conundrum that has plagued ic
since President William J. Clinton issued Executive Order
No. 12898 in 19942 What lies at the heart of chis transfor-

mative development? It is the ability to define, articulate,
visualize, and apply the concept of disproportionate envi-
ronmental and/or public health impacts (disproportionate
impacts) based on empirical data in the context of pro-
grammatic decisionmaking.”

Because of this critical development, we can begin w©
systemarically identify, characterize, integrate, and address
dﬁsproportﬁonate impacts. Moreover, we can begin to tran-
sition toward a second-generation undersranding of E]
practice.t This Article will speak to the foundational role
of the disproportionate impacts concept for integrating

Author’s Note: The ideas put forth in this Article are the
author’s own. They do nof represent the views of the U.S.
Environmental Protection Agency or any agency in the fed-
eral government, and no such represeniation should be in-
ferred. The outhor wishes to thank the many people whose
work made the writing of this Article possible.

3. It involves the capacity to identify, quantify, and map the concept in an

1. For purposes of this Asticle,
work thar advances EJ within public policy and government programs. It
repre s the wortk of persons both inside and ouiside of government. Ex-
perience has shown that truly transformative EJ progress within government

“EJ practice” is defined as the constellation of

results from concerted action by communities, academia, government, and
othets. See Chatles Lee, A Game Changer in the Making? Lessons From States
Advancing Environwmental Justice /]fm'tgu Mapping and Cumunlazive fn,p/ht
Serazegies, 50 ELR 10203 (Mar. 2020), aviilable ar nupsidfewwellorg!
Idetault/hles/docs/50. IGZO&pdE

2. . Order No. 12898, Federal Actions to Address Environmental Justice
in Minority Popu lations and Low-Income T’opulati(ms, 39 Fed. Heg. 7529
{Feb. 16, 1994).
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empirically based manner. This will be discussed in Parc IL

4. 1 first articulared the idea of a second generation of EJ practice by examin-
ing the work of Harold Miichell in Spartanburg, South Carolina. This was
due primarily to the systemaric way in which Mitchell developed a vision
and }ﬂan for the area’s community revitalization efforss, thus inﬁ‘)rming my
efforts wo d»ve[up a comununity-driven EJ collaborative prublom—auiving
model. Maturing 1o a second generation of EJ practice in the reg
arena has pmven to be more dxthcuA, and is just beginning w0 take place.
See Charles Lee, Collaborative Models to Achieve Fuvironwmental Justive and
He,zltf{y Communities, in POWER, JOSTICE, AND THE ExviroNMENT: A CRIT-
ICAL APPRAISAL OF THE ENVIRONMENTAL JUsTiCE MoveMENT 219 {David
Peliow & Robert Brulle eds., MIT Press 2005).
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E] in government programs, and the imperative to do so
within the context of the current national reckoning with
systemic racismm.

Perhaps the most importanc phrase wichin Executive
Order No. 12898, directed at 17 federal agencies and White
House ofhices, is the mandate that cach federal agency shall
identify and address, as appropriate, the “disproportion-
ately high and adverse human health or environmental
effects” of its programs on minority populations and low-
income popuiatifmsﬁ However, during the quarter-century
since the Executive Order became the primary policy
instrument for driving integration of EJ considerations
into federal agency policies, programs, and activities, all
federal agencies have largely avoided use of the term “dis-
proportionare impacts.” It appears intcrmictcndy in agency
EJ descriptions—almost as if one had to meet an unpleas-
ant obligation. The same is truc in nearly cach of the more
than 40 states with EJ starures, policics, or programs.®

There are many reasons for this profound and critical
omission. Some of them are systemic and deeply rooted.
Some are relared w accepted social norms and behaviors
enforced by peer pressure. Others relate simply to the fact
that nobody knew how to articulate the concept of dis-
proportionate impacts in an empirically based manner that
accurately reflects the lived experiences of overburdened
communirics and can support analyticaﬂy rigorous meth-
oaioiogit:s for integraring it into government programs.

Hence, the emergence of E] mapping tools thar examine
impacts in a cumulative manner takes on a truly pivotaI
significance. [ am referring to the advent of the Califor-
nia Environmental Protection Agency’s (CalEPA’s) CalEn-
viroScreen and ULS. Environmental Protection Agency’s
(EPA’s) EJSCREEN mapping tools, along with similar
tools in several other states and municipalities. This Ardicle
will examine this idea in the context of the recent “national
inflection point” in the conversation abour systemic racism
in the United States.

Specifically, the Article will do the following:

(1) Summarize typical current EJ practice and how
relevant scholarly literature has examined ig

2) Provide an empirically based working definition
of “disproportionate impacts” and discuss how its
development is the result of the past two decades
of evolving EJ pracrice;

(3) Provide a set of basic approaches for operational-
izing consideration of disproportionate impacts in
EJ integration, and discuss how this can address
the current stagnarion in EJ practice; and

(4) Explore the implications of these developments in
the context of the current national reckoning wich
systemic racism and the growing imperative for
government at all levels to address disproportion-
ate bmpacts and systemic racism.

5. Exec. Order No. 12898, supra note 2.
6. Pueiic Law Resparca INSTITUTE, ENVIRONMENTAL JUSTICE FOR ALl A
Fiery STath SURVEY 08 LECISLATION, PoLicies, anop Cases {(4th ed. 2010).
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A key theme will be how assessing and addressing dis-
proportionate impacts and systemic racism in govern-
ment programs assumes immcns@iy greater signiﬁcanc@ in
the wake of the police killings of George Floyd and other
African-American men and women during the summer of
2020. Specifically, I will discuss how opportunities have
opened up for E] practitioners, both inside and outside of
government, to take their work of advocating for the inte-
gration of E] considerations in agency polic,if.s, programs,
and acrivities to a new level.

In other words, the E] practitioner can now speak truth
to power in ways never before possible. Not only are we now
able to construct inarguablc empiricai staternents that are
commensurate with the deep historical and systemic driv-
ers of environmental racism and injustice, but mainstream
leaders and the general public are finally listening. Indeed,
new tools for operationalizing the consideration of dispro-
portionate impacts are emerging, not the least of which is
New Jersey’s recent landmark EJ legislation (8. 232/A.B.
2212)7 Hence, we can now discuss what some building
blocks of a second generation of E] practice may look like.

. Current State of Bl Practice

Some understanding of the current state of EJ practice can
provide insight into why this discussion has such funda-
mental importance. Over the past quarter-century, stu-
dents of the pracrice of EJ within government agencies
have been consistent, pervasive, and vociferous in their
criticism. Two important works serve as a good starting
point for understanding the state of E] practice within gov-
ernment agencies: Jill Lindsey Harrison’s book, From the
Inside Ous: The Fight for Environmental Justice Within Gov-
ernment Agencies® and Ana Baptista’s Ph.D. dissertartion,
“Just Policies? A Multiple Case Study of State Environmen-
tal Jusrice Policies.”™

Harrison’s book, published in 2019, offers an environ-
mental sociologist’s account of the burcaucratic culture
that hinders regulatory agencies’ attempts to integrate EJ
in decisionmaking. Harrison describes how managers and
staff resist, undermine, and disparage E] integrarion. This
resistance is based on premises such as: {1) environmental
protection is colorblind, (2) bettering the environment
overall means that the environment is improved for every-
one, {3) EPA is a science agency while EJ deals with social
issues, and (4) other “standard parratives” rooted gener-
aEEy in American normative socieral values or in Eongwhcid
premises that have shaped the environmental protection
field for decades.

Harrison also details ways in which decisionmakers and
managers actively ignore, denigrate, or otherwise under-

7. Ser Press Release, Oflice of New Jersey Gov. Phil Murphy, Governor Mur-
phy Signs Historic Environmental fustice Legisladon (Sepr. 18, 2020,

; / s/news/362020/2020091 8a.sheml.

8. e Liwpsey Harrison, From tae lusioe Our: Tae Font ror ENviRON-
MENTAL JUSTICE WITHIN GOVERNMENT AGENCIES (2019).

9. See Ana Baptista, Just Policiess A Multiple Case Study of State Eaviron-
mental Justice Policies (2008) (Ph.D. d tion, Rurgers Usiv.), hueps://

Jibraries.rurgers.edu/rurgers-lib/ 24087 /PDF/1/play/.

hueps:/fwww.nj.gov/governot/ne

’!
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mine EJ concerns. While such microaggressions have been
examined in the context of implicit bias, Harrison is the
first to look ar them in terms of policymaking and program
implementation. “We do ecology, notsociology,” a key stan-
dard narrative cited by Harrison, is reminiscent of EPA’s
response to my seminal Toxic Wiastes and Race repore.® In
1987, 1. Winston Porter, former assistant administrator for
solid waste and emergency response, wrote that “EPA deals
with issues of technology, not sociology.™

Harrison’s work stands out as a truly groundbreaking
picce of social science scholarship on E] practice within
government agencies. Neatly a decade of research on the
inner workings of E] interactions wichin federal and state
agencies formed the basis for the book.”? Such analysis of
the “interactive dynamics among agency stafl” had received
no attention previously in the EJ literature. Environmen-
tal agencies were generally characterized as “black boxes,”
opaque o outsiders and devoid of any sense of the actual
narratives shaping deliberation on issues. Thus, From the
Inside Out can also be described as a work that pierced the
veil and illuminated actual agency thought processes.

Because she captured key discursive elements of real-life
narratives, Harrison provides a body of informarion that
is borh rich and aurhentic. This Article focuses on other
clements with respect o EJ integration, such as the ana-
lytical tools and staff capacity needed to move beyond
the practice described by Harrison, However, the barriers
she has identified must also be addressed. Parc IV of this
Article will discuss how conditions for doing so are chang-
ing in the context of the current national reckoning with
systemic racism.

Baptista’s work focuses on integration of E] within state
aaencifs She is a scholar with roots in community activ-

and concurrent Wath her commumty activism and pohuy
advocacy. Hence, her analysis is enhanced by her broad
understanding of community perspectives as well as her
own cfforts to advance EJ practice. Among other things,
“Just Policies?” makes two major contribucions.

The first is the observartion that virtually all E] practice
in government agencies has stagnated at the point of proce-
dural justice. In essence, the default approach to addressing
EJ concerns is to conduct more public participation. ch;
time, this invariably devolves into pro forma boxchgckmg
exercises—imore pubhfu meetings, but no changes in out-
comes. In Part I, T will provide a detailed discussion of

10, Commrsston ForR Raciar Justicr, Unitep CrurcH oF Christ, Toxic
Wastes anp Race 1w tae UnNrren Stares (1987), available ar hupidfuc-
chiles.com/pdl/ ToxicWastes& Race.pdf.

11. Recollection of the author. The 1ent is similar to one armributed 1o J.
Winston Porter, EPA 4 drainistrator for solid waste and emergency
response, in Lema Williams
N.Y. Times, Apt. 16, 1987, hups//www.nytimes.com/1987/04/ 16/ us/race-
bias-found-in-location-of-toxic-dumps.html.

12. Harrison i ssearcher to do extensive interviews with actual agency
staff, whi ifferent approach for EJ researchers. Harrison has a long
history of studying E] within regulatory agencies. Her other major contri-
bution to EJ scholarship was an award-winning book on pesticide regula-
tion in California. See Jiur Linpsey Harrison, Pesticipe DrieT ann THE
Pugsurr or ENvigoNsenTAL fustice (2011).

tant

e Bias Found in Location of Toxic Dumps,
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the issue of overcoming stagnation in EJ integration in gov-
crnment programs.

Baptista’s second major contribution is articulating the
concept of structural justice® Her discussion is framed
thmugh the lens of a taxonomy of key clements of E]. In
“A Taxonomy of hnv&mnmcmal Justice,” Robert Kuehn
posited four elements: procedural, distributive, compensa-
tory, and social justice* David Schlosberg added recogni-
tional justice, which speaks to the social norms, language,
and mores that mediate our relarions wich those who are
denigrated and less well-off® To these, Eapti@ta added
scructural justice, a concept that is deeply rooted in issues
of race and the structural processes that perpetuate rac-
ism through government decisions and interactions with
people-of-color communities.

If the goal is to address E] in terms of systemic and
scructural issues of inequity in U.5. society, we are defi-
nitely falling short. Virrually all E] pracrice has been con-
fined to the procedural justice element, with EJ defined as
soidy consisting of more community involvernent. This is
inevitable if there is no understanding of the substantive
core of such concerns speaking to the need for a syscematic
and rigorous way to operationalize the concept of dispro-
portionate impaces.

Other important work over the past two decades has
added other key concepts. Robert Bullard put forth a public
health model of prevention as the preferred scracegy, with
community-focused targeting of action and resources to
prevent or redress disproportionare impacts.’® Ryan Holif
ield has written on how ir has been nomriousiy difficulr for
government agencies to define the term “disproportionare
ampau;@ v Damd Pellow spoke to the importance of [ook-
ing critically at race’®; among other things, he wrote about
the importance of the Black Lives Matter movement for E]
and the need for intersectionalicy. Tanya Lewis and Jessica
Owley looked at state EJ policy and crmqued the norion of
“symbolic politics.” Jonathan London focused on conflict
and collaboration between communities and government

-

[ &)

For the purposes of this Article, the words “systemic” and “stucrural” are

being used interchangeably.

Robert R. Kuehn, A Taxanomy of Envirenmensal Justive, 30 ELR. 10681

Sept. 2000}, available at hupsid/elrinfo/ news-analysis/30/1 0681 /woronomy-

environmentai-justice.

Davin ScHIOSBERG, DEFINING ENVIRONMENTAL JUSTICE:

Movements, anp Narors (2007).

16, See Romort D. BuiLarp, ENviRONMENTAL JUSTICE 1N THE 2 isT CENTURY,
herpsi//uwosh.edu/sirt/ wp-content/uploads/sites/86/2017/08/Bullard_En-

-in-the-21st-Century. pdf.

nmental Reviews and Case Studies: Accounting for

,__.
5N

TugroriEs,

jva}

fn‘emmg vols: Toward Multiple Indices
of DHD/ODO"IM}:[LTF‘ :m}mr{, 16 ENv't Prac. 77 {2014), available at heeps://
WL mnuf(mhn\, com/doifabs! 10.1017/514606046613000574 journalCod
e=uevpli.

18, Davip N. Prirow, Wiisr Is CriTICAL ENVIRONMENTAL JUSTICE? {2018).

19. Symbolic politics is a concept originaily put forward by political scientist
Murray Fdelman in the 1960s. It refers to laws or policies that can be “la-
beled as lip service, wothless, empty rhetoric, or Wmdu w dressing.” While

symbolic politics can refer to intentional efforts 1o dec the public, gov-
ernment E] efforts during the past 25 years can rypically be described as
policies designed “to initiate 2 pohucal process towards reaching broader

Ser Tanya

goals that the government [was unable or unwilling to ful
Lewis & Jessica Owley, Syw o Politics for szen,;;owevea Communities:
State E/I/II(‘VI}?Z?}I[’T&’_}HJT!L”TO’!LZ(’JB 29 BYU 1. Pus. L. 183 (2014).
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agencies in the implementation of the suite of E] pro-
grams in California.?¢ Finally, it took decades for EPA to
Iay the key legal and policy foundations for a credible civil
rights program.”

With the benefic of insight from decades of practical
experience with EJ integration both inside and ourside of
government, we can build on this body of work by adding
a few important components. In this author’s opinion, the
key way to build on this literarure and address Harrison’s
and Baptista’s findings is to build the capacity of the EJ
prau:itmn:,r o dcpEDV the core theories that guide EJ prac-
tice. This is where the ability to define and operationalize
“disproportionate impacts” becomes so critical.

H. A Foundational Operational
Understanding of Disproportionate
Impacts

A foundational understanding of disproportionate impacts
based on analytically rigorous rerms is rooted in the emer-
gence of second-gencration EJ mapping tools that have
cumulative impacts as their core organizing prim:ipfc, As
indicared earlier, the concept of disproportionare impacts
is intertwined with the distriburion of environmental and
social impacts. Hence, a discussion of cumulative impacts
and its relacionship ro disproportionate impacts is a logical
and necessary starting point.

Ever since the EJ movement emerged, there has been
a widespread commonsense undersranding rhat commu-
nities with EJ concerns typically suffer from a concentra-
tion of multiple environmental, public health, and social
stressors. This gave rise to the widespread conviction that
cumulative impacts constitute a central concern for the EJ
movement, which has regarded it as a “holy grail” issue.
The concept entered the public policy ahsaou,rw in a sys-
tematic way when CalEPA’s Environmental Justice Advi-
sory Committee recommended the following definition,

which CalEPA subsequently adopted in 2005:

Cumalative impacts [are] exposures, public health or
environmental effects from the combined emissions and
discharges, in a geographic area, including environmental
pollution from all sources, whether single or muld-media,
routinely, accidentally, or otherwise released. Impacts
will take into account sensitive populations and socio-

20. See Jonathan K. London et al., Problems, Promise, Progress, and Perils: Criti-
cal Reflections on Envirenmental Justice Policy Implementation in California,
26 UCLA J. Env'r L. & Pow’y 255 (2008), avwilable ar hreps://escholarship.
org/content/qi2hb823dd/ qr2hbA23dd.pdf.

21, See Exppawar Civie Biopnts Cowmpuance Orprcg, US. EPA, Case
Resorution Mawnuar  {(2021), 3
files/2021-01/documents/2021.1.5_fin

:/ fwww.epa.govisites/ production/
ase_resolution_manual_.pdf;
, Externan Crvin

Extermarn Crvie RicuTs Cowmrriance Orrice, ULS, EPA
Ricars Compriance Orrce Stratecic Pran: Fiscar Year 2015-2020

(2017),  hupsi//www.epa.gov/sites/production/files/2017-01/documents/
ﬁnal_stmtegic_phn_ecrco_j anuary_10_2017 gdf,
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economic factors, where applicable and to the extent data
are available

This was the first formal definirion of “cumulartive
impacts” in an EJ] contexe issued by a government agency
at any level of government. Notably, the genesis of this
definirion were communities in California disproportion-
ately impacted by environmental hazards, whe prioritized
cumulative tmpacts as a core poﬁcv concern for goversi-
ment in the wake of the passage of the nation’s first EJ law.
For them, examining the combined impacts of both envi-
ronmental and soual factors was fundamental to assess-
ing and addressing dlspmportmna{c impacts, and led to
a strategy that ultimately resulted in the development of
CalEnviroScreen.®

From the time when the Zoxic Wastes and Race report
was issued, hundreds, if not thousands, of peer-reviewed
journal articles and numerous books have provided empiri-
cal evidence of disproportionate environmental impacts in
American society.* Not only is this liceracure ample, but
it is gmwmg in breadth and depth ac an exponendal pace.
There is no better way to illuscrate this than the recent
attention, both in scmntlhc rescarch and the popu[ar
media, to the unmistakably disproportionate impacts of
the COVID-19 pandemic on people-of-color, low-income,
and/or indigenous communities. Another area of exponen-
tial growth is studies on the disproportionate impacts of
the dimate crisis on these same populations.?®

Our decades-long journey from describing to quantify-
ing to mapping disproportionate impacrs is porrravcd in
qurc 1. To set the stage, our account should begin “on
thcy ground” with dC"«iCFlpUQﬂS of what dispmpoitmnatc
impacts look like in real life. Figure 1 provides images of
impacts such as children playing on a basketball court near
a petroleum refinery emitting smoke; a child cating paint
chips in a dilapidared apartment; children playing in a park
next to a roadway heavily used by truck traffic; the impact
of natural disasters such as Hurricane Katrina; indigenous
people eating contaminated fish; and homes aburting pol-
luting facilities. Countless other examples abound.

b
b

See Environmental Health Coalition, Ca/:ﬁ'mi.z Envivenmental Justice,

environmentalhealth.org/index.php/en/where-we-work/state-
of-california/california-environmental-justice {{ast visited Jan. 6, 2021},

23. California passed 5.B. 115 in 1999, sponsored by then-State Sen. Hilda
Solis. The strategy thar placed cumulative impacts at the heart of the state’s
E] mapping development is described in my article on the subject. See Lee,
supri note L.

24. See Special Supplement on Environmental Justice and Disparities in En-
vironmental Health 101(S1), Am. J. Pus. Hearra (2011), available ar
heeps://ajph.aphapublications.org/toc/ajph/101/8]

25. The term “climate justice” began to gain traction in the late 1990s follow-
ing @ wide range of activides by social and E] movements that emerged in

response to the operations of the fossil fuel industry and, lates, to whar their
members saw as the faile
so transparent at the 13
term continues o gain momentum in discussions around st
velopment, climate change, mitigation, and adaptation, and achieved
prominence in the realm of sational and isternadonal policy. Rour-
cepce Hanpsoox o Cumare Justice (Tahseen Jafry ed., 2019), hups://
www.routledge.com/Routledge-Handbook-of - Climate-Justice/ Jafry/ p/book/
9781138689330,

global climate governance model that became

Conference of the Parties in Copenhagen. The

itainable de-
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Figure 1. The Decades-Long Journey From Describing to
Quantifying to Mapping Disproportionate Impacts
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Examplcs of communities with muitiplc and cumula-
tive impacts are found in the set of community descrip-
tions made in comments to EPA regarding cumulative risk
analysis?® in 2013, submicted by Earthjustice on behalf of
a Iargc group of disproportionate]y impacred community
members.? Two of these communities are Camden, MNew
Jersey, and Port Archur, Texas, as described below:

Camden, New Jersey once boasted a booming manufac-
turing industry. It is now known as the poorest city in
the nation, with 38% of the population living below the
poverty line. Consisting primarily of African Americans

26. 1t is important to note that the concepts of cumulat
mulative risks are different. The emergence of the conc
impacts is rocted in the E] movement
assessment, which “seek(s] to simplify the multidimensionality of the risk
or make sense of the uncermainiy’ (NRC 1996) or require a volume of in-
formation and analyses that far outsuip the resoutces @ ble o provide
them (INRC 2006).” Risk assessment relies on establishing causal reladon-
ships regarding single chemicals through highly quantitative means. Cu-

impacts and cu-
ot of cumulative

irations of risk

ritque of the

mulative impact analysis, pursuant to the definition provided in this text,
secks to account for a broad range of factors, paﬂiculaﬂy those related
to pollution burden and population vulnerabilicy. The National Research
Council (NRC) further states:

Recoguition of the limita

tions in approaching these complex is-
sues [through risk assessment] has led o approaches to widen the
risk paradigm, to include the context in whict

e analysis is per-
formed, the early consideration of a broad range of decision op-
tions, and the cumulative threats of muld ple social, environmental,

and economic stressors to health and the environment.
See NRC, Sustamvapinity aNp 18E U.S. EPA (2011), available ar hops:id/
www.nap.edu/read/ 13152/ chaprer/7#82.

and Latinos, this community is also plagued with high
rates of asthma and cancer, including the second highest
rate of cancer in the state and cighth in the nation. The
Camden area is home to over 100 toxic waste sites, many
of which are localized around an impoverished neighbor-
hood of Camden called Waterfront South. Waterfront
South encompasses 20% of the city’s contaminated sites,
and houses more than double the amount of pollution-
generating facilities than the average New Jersey neighbor-
hood. The air toxins generated by these facilities include
arsenic, lead, nickel, manganese, and cadmium, as well as
fine particulate matter. These air pollutants are often asso-
clated with respiratory illnesses, learning disabilities, and
cancer. Yearly, the area is also subjected to over 400 diesel
ships in Camden Harbor and heavy diesel truck trathc
throughout the neighborhood, adding to the overall levels
of air pollution.”s

Port Arthur, a small town with just under 60,000 residents
located 90 miles south of Houston on the Gulf Coast of
Texas, hosts a large number of industrial sources that
release some of the harshest toxic contaminants for pub-
lic health. Heavy metals and toxic chemicals are released
into the air by the Valero Port Arthur Refinery, Huntsman
Petrochemical, and the Chevron, as well [as] Flint Hills
Resources LLC. Nearby in East Port Arthur [are] Total
Petrochemicals USA, Premcor Refining, and BASF FINA
Petrochemicals. Motiva Enterprises, owned jointly by
Shell Oil Products and Saudi Refining, Inc. and located in

27, See Comments Submitied 1o FPA rer Notce, Request for Information
and Citations on Methods for Cumulative Risk Assessment, EPA-HQ-
ORD-2013-0292, 78 Fed. Reg. 25440 (May 1, 2013) app. E (2013), hups://
www.regulations.gov/documentD=EPA-HQ-ORD-2013-0292-0132. 28. Seeid
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Port Arthur, is the largest oil refinery in the United States.
Right across the fence-line from Motiva Enterprises, are
the residents of Carver Terrace, a local community on the
West Side of Port Arthur?

Second-generation E] mapping wols go beyond merely
focusing on demographic indicators. They spatially array
the factors EJ rescarchers have identified as ones thar con-
eribute to the cumulative impacts affecting these com-
munidies. The first efforc to create chis mapping tool
was performed by E] rescarchers Manuel Pastor, Rachel
Morello-Frosch, and James Sadd. They worked with com-
municy residents and EJ activists o identify those factors
of concern in the community, and assembled them into the
EJ Screening Method (E]5M).2* The EJSM laid the foun-
dation for CalEnviroScreen.

Eventually, this work was translated into indicators, as
shown in the graphic associated with CalEnviroScreen in
Figure 1. These were arrayed in terms of pollution burden
and population characteristics. Pollution burden consists
of exposure and environmental effects. Population charac-
teristics consist of sensitive popuiarions and socioeconomic
factors. EJSCREEN, the other major second-generation EJ
mapping tool, also included demographic factors.

Key to understanding these wols is the idea that cumu-
lative impacts are a combmataon of pollution factors and
population factors that render the wmmumty more vul-
nerable to pollution. Thus, a more appropriate label for the
population element would be “population vulnerabilicy.™»
The ability to populate these discrete factors with empirical
dara made it possible to quantity chem. This, in turn, made
it possible to map these cumularive impacts and create a
tool to visualize the geographic distribution of combina-
tions of such impacts.

These recent advances in EJ and cumulative impacts
mapping are critically imporrant for many reasons. Per-
haps the most important is the ability o identify dis-
crete factors that contribute to the environmental quality
and health of disproportionately impacred communities.
These discrete factors can be grouped generally into two
basic categorics, pollution burden and population vulner-
ability. Second-generation mapping tools enable us not
only to identity these discrete factors, buc they quantify
them as well.

If you can quantify discrete facrors, modern geographic
information system (GIS) technology can readily place
them on a map. Hence, one can visualize the geographic
distribution of these pollution burden and population vul-
nerability factors. Reflecting on this ability to compile and

29, Seeid

30. James Sadd er al, P;’fiymg Ir Sq o: Assessing Cumulaiive Impacr and Social
Vilnerabilisy Through an Envirenmental Justice ﬂ'rvwn,'mr Method in the South
Fausl A,/ Basin, California, 8 INT'L | Env't Rscn. & Pun. Hasvru 1441
(201

31, Thc rerm “population vulnerability” was also used in a 2009 New Jersey

vment of Environmental Protecdon (NJDEF) report. See Environ-

MENTAL JusTicE Apvisory Councir, NJDEP STRATECIES FOR ADDRESSING

ComuLaTIvVE [MpacTs 18 ENvIRONMENTAL JusTice CommuntTies (2009,

hitps:/ fvrww.nj.gov/dep/ej/docs/ejac_impacts_report200903.pdf.
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visually array these factors, I realized that it was possible to
begin articulating an empirically based definition of “dis-
proportionate impacts’ —something that has eluded E]
advocates, scholars, policymakers, and practitioners since
the issuance of Executive Order No. 12898 in 1994,

The following is a first cur at a working definition of
“disproportionate impacts™2

Disproportionate cnvironmental and/or public health
impacts are combinations of demonstrably greater pollu-
tion burden and population vulnerability associated with
socially and/or cconomically disadvantaged communities
and populations. Disproportionate impacts may often
reflect consistent patterns in the distribution of pollution
and vulnerability, and are often a function of historical
trends and policy decisions.??

32. Tris extremely important to not
of “disproportionate impacts.” My intent is to humbly pur forth a working
disproportionate impacts.” My intent is umbly pu B a 2
definition to serve as a starting point for discussion, stimulate discourse,

and engender a fuller understanding of the concept. A well-built-out, ver~

ted, and agreed-upon definition will require the input of many people and

that this is a first cur ar a working definidon

groups, as weil as 3 well-defined public process.
33. Preliminaty definitons of key terms are:

® Favironmental impacts include degradations in air, water, and
soil qu.ﬂit}n

@ Public health impacts include physiological and/or mental
health endpoints or effecis on members of a community
or pop ‘Hian,

“ Pollution burden consists of exposure and environmenial ef-

fects. Exposure refers to inhalation, ingestion, or direct con-

et with potendally harmiul chemica
agents. Environmental effects are degra
soil qu.ﬂit}n

@ Popu[ation vulnembility consists of popuhtion characteris-
tics, such as sensitive popu lations and socioeconomic factors,
which render a community more vulnerable to pollution.
Sensitive populations possess biokagical traits or disease con-
dirions associated with increased vulserability o pollutants.
Sociceconomic factors are associated with social and/or eco-
noniic disadvantage.

“ Social disa

physical, or biological
s in air, water, or

vantage refers to individuals and groups subjected

to racial/ethnic discriminarion or cultural bias. Economic
advaniage refers to individuals
to carn income or acquire w
with differentdal our

or groups with lowered ability
. Auggt e, thcy are associated
alth status,
iifefxpecmnq', or other indicators of opportunity or quaiity
of life.

® Conununities are place—based locations {e.g.

-omes in income, education,

a neighbot-

ent a subset

hood, city, ecosystem) while populations repr
defined by a characteristic such as 1

or com-
monality {e.g.s African Americans, immigrants, persons with
disabilities, frontline communities affected by a given envi-
ronmental hazard).

comes with respect to type of ¢
ties or populations, or timie.

® Historical trends and f)()iim decisions refer to 2 set of actions,
events, or developments over time associated with a set of com-
mon outcomes, systemic of institutionalized behaviors, or so-
cietal norms.

4 Demonstrably greater means the exis tive or
quantitative information associated with current or potential
environmental and/or public health concerns. Qualitative
information may be commusity accounts, press stories, or
hi

ence ()f ql.ldh e

tical or policy apalyses. Quantitative information may be
maps of other visual
able fevels ()fimensity, comp.arabﬂi:y, or corre
tent possible, the analyst should strive to provide information
thar is sufficient to support action to reduce disproportionaie
impacts for the appropriate decisionmaking context.

zations, or studies showing measut-

5. To the ex-
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In the United States, these disproportionate impacts
are prﬁmarﬁiy cxpcrienced by pcoplryofvs:oier, low-income,
and/or indigenous communities. Addidonally, ample and
growing empiricai evidence uncquivoca,]]y demonstrates
the existence of this consistent pattern in mu]tipie ways. As
the above definition indicares, there is likely a linkage w
historical trends and the involvement of a temporal dimen-
sion. These faces drive the E] movement and its focus on
issues of race, class, and colonization.

To be sure, aneccdotal descriptions represent very
compeHing informarion, as countless community mem-
bers testify at public hearings every day to express their
concerns about their communities’ Weﬂ—bcing. How-
ever, we all know from bitter experience how they are
often ignored, criticized, or marginalized. Having peer-
reviewed, government-sanctioned, and quancitative dara
changed the terms of the conversation and went a long
way toward ensuring that the data are taken seriously. It
provided a basis by which we can define and discuss the
concept of disproportionate impacts in anaiytﬁcaﬂy rigor-
ous terms.’*

This mapping capacity not anl‘y enables examina-
tion of information based on objective (based on empiri-
cal evidence), comparable (quantitative), and visualizable

the analysts and decisionmakers in a form they cannot
ignore.” The degree to which we can establish a nexus
between the evidence and the action being considered will
determine how policy-relevant the evidence is.

Three other important frames may need to be considered
and built into a definition of “disproportionate impacts.”
The first such frame may be environmental impacts other
than poﬂution, This may involve tmpaces refated to climate
changa such as sea-level rise, extreme precipitation, storms,
flooding, extreme heat, drought, urban heat islands, and
wildfires.” The second such frame may be the diseribu-
tion of environmental benefits. This may involve benefits
such as green space, healthy food, walkable streets, green
infrascructure, water accessibilicy and affordability, and
those associated with the concept of a “just transicion.”
The third such frame may be issucs associated with aes-
thetic and cultural consideradions as well as preservation
of “important historic, cultural and natural aspects of our

34. Besides having great relevance for government analysts, poﬁcymakers, and
decisionmalers, this empiricaﬂy based information also EMPOWSES COMLMLI-
nities to advocate for consideration of their concerns more effectively. See
Arsenio Mataka’s discussion of EJ mapping tools being third-party valida-
tors and an empowerment ool for communities in Lee, supra note 1

35. No mapping wol or analy
capture all the real-life com

al methodology is ever going w be able 1o

ity of a disproportionarely impacted com-

munity. Hence, the need for local k he ability of communities

peak for themselves ways remain. In fact, o

=d importance of qu,alita.tiv:: information in environ-
menal analysis and decisionmaking,

36, The Washington Legislature req
state’s Washington Health Disparities Map. Others are underwking such

sted that a climate layer be added 1o the

efforts as well, See Lee, supra note 1.
37. Just Transition seeks to ensure thar all people, including workers and
[ow-income individuals, are not left behind in the transition to a clean

{_’ﬂé‘fgy CCOHQE’HYQ
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national heritage,” pursuant w the National Eavironmen-
tal Policy Act (NEPA).3

Nonetheless, we have enough of a foundational opera-
tional understanding of disproportionate impacts to begin
exploring its implications. Part III will focus on approaches
for operationalizing disproportionate impaces within E]
integration, and how strengthening the analysis of dispro-
portionate impacts can address a fundamental flaw in EJ
practice to date. Part IV will examine how the dispropor-
tionate impacts concept is aligned with the imperative
address systemic racism, looking at both the challenges and
opportunities created by the current national reckoning
with the issue.

Hi. Operationalizing Disproportionate
impact Analysis in EJ Integration

EPA’s definicion of “E]” involves two basic components
(i.e., fair treatment and mcaningﬁsl involvement of all
people with respect to laws, regularions, and programs that
affect the environment and public health).® Based on this
definition, the two basic approaches for integrating EJ in
government programs arc (1) identifying, characterizing,
and integrating disproportionate impacts, and (2) enhanc-
ing meaningful community engagement.

An important motivation for this secrion is my goa[ of
diagnosing and offering a pathway to overcome the current
stagnation in EJ practice, an issue | introduced in Parc 1.
This involves correcting the imbalance in the conceprual-
ization and practice of EJ that has reduced it to community
involvement only. Not only has conducting more public
participation been the default approach tw addressing EJ
concerns, virtuaﬂ‘y all practitioners, including government
officials, actually define E] practice as consisting of public
participation orﬂy, Moreover, most E] practitioners find it
difficult to explain what it means to achieve fair trearment.

While both fair treatment and meaningful involvement
arc fundamental and must be implemented concurrently,
not understanding how w identify, characterize, and inte-
grate disproportionate impacts essentially has left the E]
practitioner rudderless. As a result, most EJ practitioners
have been operating withour an analytical framework to
guide how they will assess and act upon whart they have
heard during the community involvement process.

As Part 1 of this Article summarized, EJ practice has
been afflicted with the problem of process withour sub-
stance. It is the natural outcome of two major drivers. The

38. See 42 U.5.C. §§4321-4370h, ELR Star. NEPA §§2-209.
39. This ardevlation is different than the current definidon used by multiple

federal and state agencies that reads “development, implementation and
enforcement of environmental laws, regulations and programs.” More of-
tens than not, the current version is interpreted as laws such as the Clean
Adr Act, Clean Water Act
nature. It has been a chal

and others that are explicitly environmental in
part of
cts with

nge trying o get all agencies to see &

cally inte
ibution of environmental benefits and burdens. Some 1o
P

their mission and how their work directly and holis
the spatial di

federal officials have falled w appreciate this, such as for example in the

response of a former director of the Centers for Disease Control and Pre-
vention (CIDC) who, when asked whart the CDDC is deing on the issue,
declared EJ is EPA’s responsibiliry.
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first is simply that EJ is a recent and emerging endeavor,
no more than some three decades in the making, and the
field is working through many formative challenges. We
are all learning as we grow and mature our theory and
practice. The second is that EJ practitioners are just begin-
ning to arciculate the concept of disproportionate impacrs,
an understandable lag given the headwinds of deep-rooted
historical pressures against talking about EJ issues in terms
of systemic racism and inequity. This underscores the
importance of a systematic approach toward identifying,
characterizing, and integrating disproportionate impacts.

A, lIdentifying, Choracterizing, and Integrating
Disproportionate Impacts

1. Identifying Communities With Disproportionate
fmpacts

Identifying communities that suffer greater pollution
burden and population vulnerability is a fundamental
first step for integrating EJ in government decisionmak-
ing. In order to focus artention and resources on the
most disproportionately impacted areas, one must know
where they are located. Recent advances in EJ practice
have made this possible by revealing a basic architecture
for operariona]izmg disproportionate impacts. Because
wols and methods now exist that map the distribution
of greater pollution burden and population vulnerability,
we can rcaddy identify such disproportionately impacted
arcas. Over time, our ability to do so will become more
sophisticated and accurare. Essentially, E} at its core is
about the spatial distribution of environmental burdens
and benehirs.

As indicated catlier, the two most important tools
in this regard are CalEPA’s CalEnviroScreen and EPA’s
EJSCREEN. There are many articles now that describe
them, in terms of their technical specifications as well
as the organizing and politics that brought them about.
These are spawning other such sccond-generation EJ
mapping and screening tool development efforts, on
both the state and municipal levels. Beside Califor-
nia, these arc now taking place in Colorado, Illinois,
Maryland, Massachuserts, Michigan, New York, North
Carolina, Pcnnsyivania, and Washingron. They are also
taking place in Chicago and Newark, with the possibil-
ity of Many more municipaﬁtics. My recent article on
lessons learned from state experience in E] mapping and
cumulative impacts spoke of “a thousand flowers bloom-
ing” in this arena.s

Developed by CalEPA’s Office of Environmental Healch
Hazard Assessment (OEHHA) and released in 2013,
CalEnviroScreen is a mapping tool that identifies Califor-
nia communities that are most affected by multiple sources
of pollution and most vulnerable due to their health and

40, SerLee, supra note 1.
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socioeconomic status. CalEnviroScreen combines 20 indi-
cator data sets categorized into four broad groups—-expo-
sures, environmenral effects, sensitive populations, and
sociocconomic status. These indicators are analyzed at a
census tract level to produce a combined score that enables
relative ranking of all census tracts across the svate, This
ool now enjoys broad public acceptance from most stake-
holder groups, including business and local government.»

Released in 2016 as an official publicly accessible ool
after a lengthy public input period, EJSCREEN is EPAs
nationally consistent E] mapping and screening twol.22 EPA
uses EJSCREEN o identity areas that may be candidates
for additional consideration, analysis, or outreach as EPA
develops policies, programs, and activities that may affect
communiries. The core elements of EJSCREEN are 11
environmental indicators and six demographic indicarors.
It provides information at the census block group level,
the highest level of resolution for which the U.S. Census

Bureau provides data.

EISCREEN is a web-based rool accessible to all. Users
can define an area of interest, such as a poing, line, buffer,
or polygon, and access a wide array of environmental and
demographic data as well as the location of sensitive popu-
lations like schools, day care centers, hospitals, and public
housing projects.® The availability of user-defined arcas is
an extremely powerful function and makes EJSCREEN
useful for enforcement rargeting, permitting, and other
site-specific applications. Other features include batch
processing and the ability to import data to ArcGIS and
other placforms

The primary feature that distinguishes CalEnviro-
Screen and EJSCREEN from the ﬁlit generation of such
ools is their inclusion of pollution burdcn and popula-
tion vulnerability indicators. We have come to the point
where such tools have been or are being developed for
other states and municipalities. They are examples of a
second generation of E] mapping and screening tools.
Earlier “first-generation” E] mapping and screening tools,
developed between the late 1990s to mid-2000s, focused
solely on demographic indicators and were often used as
a threshold analysis to trigger some sort of action in the
form of greater pubhc participation.

41, See OEHHA, CalEnviroScreen,
visited Jan. &, 2021).

42, See U.S. EPA, EJSCREEN: Envirenmental Justice Screening and Mapping
Tool, hre s:/ fwrvww.epa.goviejscreen {last updated Aug. 2, 2018).

43. 'The formula for calculating EJSCREENs EJ Indexes is found at ULS. EPA,
fﬂyihnmﬂ/tﬂ"ﬂuﬁrﬂ [hdexec EJSCREEN, ht;pa //WWW epa. gu‘«/\.jfcie{’lu

hepsi//oehha.ca.govicalenviroscreen (last

\\I(N
2018- ll 1) ndf/ZOIS Z/i 57 .pdfa
45. The ool is housed on EPA% Geospatial Platform (GeoPlatform), which
uge numbu of duara sets. The GeoPlatform is a strate-

pi‘uvlc,m access 1o a b

gic nadonal resource that supports strategies to enhance transparency, col-
{aboration, and part lp ation. The GeoPlatform provides dat, a{’lVerS, auri
applications for - 2 and their state, local, tribal, and
regional parmers, and tm bch" ¢ as a one-stop
shop for daia associated with federal government web services and applica-
tions, with more than 160,000 data sets registered in its data catalog.
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Box 1. Dato Sources Box 2. Quantitative Studies and EJ Analyses

ColEnviroScreen

EISCREEM

CDC Social Yulnerability Index
MEPAszist

American Community Survey
County Health Ronkings
Community Commaons

Roce, Spoce, and Ambient Air Toxics in
California (2005}

Separate and Unequal (2006}

Toxic Wastes and Race ot Twenty (2007}
Houston Disproportionate Exposure [2014)
Corpus Christi Title V1 Complaint {2015}
Living in the Shodow of Danger (2016]

Environmental Health Tracking Network
Toxics Release Inventory
Nonottoinment Areas for Criterio
Pollutants

Enforcement ond Complionce

History Online

TCEG Emission Events Dotobase

West Oaldand Title VI Complaint (2017}
The Struggle for Water Justice (2018}
Watered Down Justice (2019)

Redlining and Urbon Heat Islonds (2020}
Concentrating Risk (2020)

Michigon EGLE Mondiscriminotion
Comploint {2020)

2. Charoci’erizing Disproportionate Impacts thar catalogue, categorize, and critique such data sources,
quantitative studies, and EJ analyses will be a major task
Beyond screening for and identifying areas of Ef concern,  for advancing the overall state of EJ integration practice.
it is necessary o look more deeply and characrerize the dis-
proportionate impacts aﬁ“‘ecting a community or group of
communiries. To the exrent pﬂssib},t}, the analysis should The_Air_is_Always_Cleaner_on_the_OCther_Side_Race_Space_and_A
bient_Air_Toxics_Exposures_in_California; Rachel Morello-Fros
M. Jesdale, Separate and Unequal: Residential Segregay

establish a nexus between the evidence informing the rel- : ;
* 0N and

evant factors with the issue being addressed and applicable Cuncer Risks Associated With Ambient Air Toxics in U.S. Meirap
statutory or regularory authorities. The stronger this nexus, eas, 114 ENv'T Hearrs Prese. 386 (2006), available at hiips:/ieh

p.8500; P\UBLE\ D, Buroarn

. T . gov/ 28G/ch
the more likely it will influence a decision. nih.gov/doi/pdf/10.1289/e

. . R .. i',HUR(H or CHRIST, JOMC WasTes anD Race sr Twenty 1987-
Three major questions are important for characterizing (2007),  haepi/d3agagpro7vhan.clondfrons. nedunizedchurchofc
disproportionate environmental and public health impacts legacy_url/7987 /toxic-vrastes-and-ra 7

jit Chakeaborty et al,, Comparing Disproportionate Ex,of' 2 :
Chronic Pellution Risks: A Cuse Sma, in Houston, Texas, 34 Risk ANAIYSIS

in communities. First, multip]e SOULCes ofquamirative dara

now cxist as well as appmachcs for ?llla[jv'llﬂg thern. Box 1 2005 (2014), availabls at heps: //onhnchbiar wiley.com/doi/full/10.1111/
pm‘vides‘ el ssls C'ﬁiamplcﬂ of such data sources.s Studies and risa. 12224; Letter from Texas RioGrande Leg riI Aid, Inc., to Tide VI Pro-

gmm Coordin: atot, Federal Highway Admuuqtiauon Office of Civil Rights,
Le: Complaint Under Tide VI of the Civil Rights Act of 1964 (Nhr 5,
herpsi//savehillerestfrombarborbridge files.wordpress.com/2015/03/
complaint-final-w-signatures.pdf; CENTER FoRr EFFECTIVE GOVERN-
T, LIVING IN THE SHADOW OF Dancer: Poverty, Bace, avp UNsquar
aciuiry Hazsarps (2016), bupsi/iwww.foreflectvegovorg/
les! "*‘adow—of‘d;m7cr»hig,hrespdf.pdf; Letter from Earthjus-
tice to Ryan F [ Rights Analyst, U.5. Department of

Tr mwulta{ion et H t Lndm Tm V I of the Civil Rights

46, See OFEHHA, supra pote 41 (or anakzgous version in other states); LLS. C u,/,QGUu (/\f)r 4, 2017, hupsi// justice.org/sites/
EPA, supra note 42 Agency for Toxic Substances and Disease Registury, CDC dctau tf h[w/ ﬁLa/ 2017-04-04- Trlgv T Lomp[ aint.pdf; Jorarmar LoNpon
Social Yulnerability Index, hteps:/ fwweearsdr.ede.gov/ placeandhealth/svi/in- ET AL., UNIVERSITY OF CALIFCRNIA, Davis CENTER FOR REGIONAL CHANGE,
dex.hrml (fast reviewed Sept. 15, 2020); EPL\ NEPAssist, hupsid Fwow, Tre Struccer ror Warsr JUsTicr 1N CALIFORNIAS SAN Joaguin VALLEY:

analyses regarding disproportionate impacts are gaining
greater sophasucamon including those filed within the con-
text of civil rights enforcement. Box 2 provides examples of
quantitative studies and EJ analyses.¥” Systemaric reviews

Act

epa.govinepa/nepassist (last updated Dec. 23, 201 . Census Bureau, A Focus on [Disapvant NINCORPORATED COMMUNITIES (2018),
American Commaunity Survey Dara, hitps: werw.census.govi programs-sur- herps:/fregionalchange.u ris.edu/sives/g/files/dgvnsk986/files/inline-
veys/acs/data.huml (last revised Mar. 30, 2020); County Health Rankings & filess” ﬂ‘;(—%?() Struggle20forth 20 Warer%20Justice% 20 FULL % 20RE-

Roadmaps, Home Page, hupsid fwrww. »uuuryy’:dthrmhngs org/ (last visited PORT_0.pdf; Kresti Pureen Fepiweck £1 AL, Narupar Resources De-
Jan. 6, 2021); Community Commons, Hoeme Page, hups://www.communi- FEnsE Coun ‘\X/ATYRFD DOWT«I JUsTI(F (?0] 9 t

tycomimons.org/ {last visited fan. 6, 2021); CDC, National Environmental s e

Public Health Tracking Nenwork, hups://ephrracking.cde.gov/ (last updated

: / WL rm;(

8
et al., Zhe Fﬁ?' 5 (Jle');(l'?:LM, Hamwg Za/'

5 o1 Rf'fld(’l/l Ex])omrﬂ to fntra-

Apr. 29, 2020y, U.S. EPA, Taxics Release [m'('nzo/j (TZU/ Program, htqw i Urban Heatr: A Efuqy of 108 U.S. Urban Areas, 8 CLovare 12 (2020}, avail-
www.epa.govi toxics-release-inventory-tri-program  (last updated Jan. 12, able ar hutpsi/ fwww.mdpi.com/2225-1154/8/1/12/him; SPATIOTEMFORAL
2021y, US. EPA, Nonattainimens Areas j’éu Criteria Pollutants (Green Rook), ANarvsis oF Arr PorcurioN anp Irs Avericarion iN Pustic Heacru ch.
htepsidIwwwiepa.govigreen-book (last updated Dec. 31, 2020); 1 EPA, 12 (Lixin Li eval. eds., 2020), available at g ww.sciencedirect.com/
[hfaﬂ'fm(’}’lf and Compliance History Online, hupsi fecho.epa.gov/ (last up- science/article/pii/B9780128158227000121; Lerrer from Nicholas Leon-

dated Jan. |

the Air Fm

exas Commission on Environmental Quality, Search ard, Great Environmental Law Center ot al., to Nondiscrimination
Repore Database, hupsd fwww.ceq.texas.govioce! Compﬁaﬂce Coordinator, Michigan Depariment of Environment, Great

4, 2021);"

eer/index ed Jan. 6, 2021). Lakes, and Energy, Re: Complaint Under Michigan Department of Envi-

47, See Mane I’}e Air I Alwmc Cleaner on the Other Side: Race, ronment, Great Lakes, and Energy Policy and Procedure 9-024 (July 27,
Space, and Ambient /{z/ [f cics Exposuves in California, 27 §. Urs. Asr, 127 2020),  hops://www.michigan.gov/documents/egle/egle-exec-USE-Com-
(2003), available at hripsi fwww.researchgate. net/publication/249391526 _ plaine-20-001-D_699061_7.pdf.
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Figure 2. Specitrum of EJ Integration Approaches,
Using a “Fit-for-Purpose” Continuum
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Second, social science and historical informarion thac
speaks to the roots of systemic inequiries in a given com-
munity is now more relevant than ever. As Kelly Haragan,
the faculty advisor to the Environmental Law Clinic ac
the University of Texas and a lead attorney for the Harbor
Bridge Title V1 complaint in Corpus Chrisel, Texas, said,
“licis] important to understand che history of communities.
In many of thesc arcas, the reasons communities of color
are exposed to more pollution can be traced to scarcaarion,
redlining, racial zoning, and restrictive covenants.”® The
next section will ch%uss this subject in more detail.

Both quanticative and qualitative data macter. Quan-
titacive data provide measurable information about envi-
ronmental risk and impact critical for decisionmaking
purposes based on numerical standards and distributional
analyses. Qualitative data help to explain how and why sys-
temic inequities, unfair treatment, and the lack of mean-
ingful involvement have persisted as issues relevant for
examination of current situations. This informarion will be
critical for designing solutions that cruly fic the problem.

Third, beyond the limits of any scientific method is the
need to recognize and honor community knowledge and
the lived experience of communities in fully understand-
ing dispmporcionace impacts. Never is t’.mpirical data,
given its limitarions, going to be mtaﬁy sufficient in assess-
ing the impacts within a communiry and understanding
the systermic roots of its EJ issues. Hence, ir is important
that communities must speak for themselves. This is an
examplc of the rccognﬁtiona] justice element, as articulared
by Schlosberg. It also goes to the heart of the American
experiment: government of, by, and for the people.

48. See Video: thanqng Conumunity Involvement in the Regulatory Process
(EPA 2019}, hups//fwww.youtu br‘ com/watch?v
utu.be {fast visited Jan. 6, 2021).

r=iz3scIxSoPgdfeature=yo
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3. Integrating Disproportionate Impact Analysis
in Decisionmaking

As momentous as they may be, the development of tools
and methodologies that map the dmpmportaonat@ distri-
bution of cumulative impacts cannot be an end in and of
itself. It is paramount that we act on this information to
make a difference in these communities. This involves pri-
oritizing artention and resources to the most overburdened
communities as well as identifying and redressing the pol-
icy decisions that led to such inequities. Ultimately, there
will be a robust specorum of applications for using this
informartion. Ir can be organized a[cmg a ﬁtufor—ﬂpurpose
continuum, which stipulates that “assessments are most
useful when they are designed to answer specific questions,
with a level of technical evaluation that is appropriate for
the decision context (‘fit for purpose’).” It also recognizes
that as the programmaric context moves from voluntary to
regulatory, the need for greater resources, scale of 1naiysm,
and level of quantlﬁcauon increases as the decision context
allows for less discretion.

The outlines of the clements of this Specerum of EJ
Integration Approaches, as shown in Figure 2, arc already
revealing themselves. On one end is identifying arcas for
enhanced community engagement, inc]uding communities
with limited English proficiency. Using tools and methods
for better identifying and characterizing disproportionate
impacts supposts a more precise, robust, and effective com-
munity outreach and engagement. It helps the EJ practitio-
ner determine the issues to focus on and helps address the
imperative to know how to process information received
so that it leads to meaningful action. As such, it becomes a
critical rool for guiding research and other forms of investi-

49, See OFFICE OF THE Sciimce Apvisor, U.S. EPA, Framrworx ror Hu-
maN Hesern Risk Assessment To Inposy Deasion Makme (2014)
{(EPA/1I00/R-14/001), hrps:/ fwww epa gov/sites/ production/files/2014-12/
docunients/hha-framework-final-2014. pdf.
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gation, as well as more advanced forms of engagement such
as land use p]cmnmg

Next, there is enough practice now w0 make resource
allocarion an 1,111p0rram application. In 2012, California
enacred Senate Bill (5.B.) 535, which mandated that 25%
of the srare’s Greenhouse Gas Reduction Fund benefit dis-
advantaged communities. This has amounted to more than
three bﬂhon dollars.® Ilinois passed the Future Energy
Jobs Act and directed the Solar for All program to also
allocate Z)‘/o of funding to “environmental justice com-
munities.” New York’s Chmatzy Egadcrshrp and Commu-
nity Protection Act mandated that 40% of the renewable
energy program benefit communities with E] concerns.
In addition, EJ is identified as a factor in grants provided
under EPA’s Brownfields Program and Diesel Emissions
Reduction Act Program, as well as disbursement of the
Volkswagen setclement funds.” Resources critically needed
to bring environmental benefits o disproportionately
Empactcd communities now amount to billions of dollars,
bringing about resources of scale commensurate with the
needs of these communities.

Moreaover, the use of these tools as one factor for target-
ing cempﬁancc monitoring is [ow~hanging fruir for appiyv
ing the disproportionare impacts concept in the regularory
arena. EPA’s Office of Enforcement and Compliance Assus-
ance did this in the context of a comprehensive approach
that considers EJ concerns at every stage of the enforce-
ment and compliance life cycle, from setting priorities and
planning investigarions to rcsoiving enforcement actions.®

Last, the dcvclopmfm of protocols to address cumula-
tive impacts in the permitting process is taking place for
three states, due to legislation in California and I\/fmncsota
and, in a most emphatic way, the landmark E] Actin New
Jersey. On September 18, 2020, New Jersey became “the
first state in the nation to require mandatory permit deni-
als if an environmental justice analysis determines a new
facilicy will have a dmpmporrmnardy negative impact on
overburdened communities.” [n Part [V, I will discuss the
forces that came vogether to bring about this historic piece
of legislacion. For now, 1 leave you with its key provision:

Notwithstanding the provisions of any other law, or rule
or regulation adopted pursuant thereto, to the contrary,

50, As of 2019, towal proceads from the Greenhouse Gas Reduection Fund
2.4 billion, of which at least 25% has benefited disadvan-
taged communities. See Lee, supra note 1.
51. 'The Volkswagen sertlement refers to actions the company will take to resolve
allegations that it violated the Clean Air Act by the sale of approximarely
599,000 model year 2009 to 2016 diesel motor vehicles equipped with “de-
feat devices.” One element of the settlement is grants that states provide to
projects to reduce nitrogen oxide from heavy-duty diesel sources. See ULS.
EPA, Volkswagen Clean ffz; Act Civil Sextlement, hups: Fwerw.epa.govien-
forcement/voll kgwaveu‘ch an-air-act-civil-settlement (last updated Aug. 31,
2020). Settlement informadon for each state can be found ational As-
sociation of € 1 Air Agencies, Volksiwagen Seitlement Information State and
Local Agency Links and Programs, hup://4ceanair.org/Volkswagen 5
ment_Information {last visited Jan. 6, 2021).
See U.S. EPA, Praw EJ 2014 Procress Rerorr (2013} {FPA-300-R-
13-001}, hups://www.epa.gov/sites/ production/files/2015-02/documents/
plan-ej-progressreport-2013.pdf.
53, See Press Belease, OH}C{’ of New Jersey Gov. Phil Murphy, supra note 7.

amounted to $1
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the department shall, after review of the environmen-

tal justice impact statement . . . and any other relevant
information, including testimony and written comments
received at the public hearing, deny a permit for a new
facility or for the expansion of an existing facility, or apply
new conditions to the renewal of an existing facility’s
major source permit, upon a finding that approval of the
permit or permit renewal, as proposed, would, together
with other environmental or public health stressors affect-
ing the overburdened community, cause or contribute to
adverse cumulative environmental or public health stress-
ors in the overburdened community thar are higher than
those borne by other communities . . . 5

B.  Enhancing Meaningful Community
Engogement

In chis section, I will begin by summarizing the elements
of meaningful community engagement. The International
Association of Public Participation (IAP2) thinks of com-
munity engagement as a spectrum. It provides a set of cle-
ments arrayed along the lines of the degree of engagement
incrcasing from (1) informing, (2) consulting, (3) invelv-
ing, (4) collaborating, to (5) empowering. IAP2's defini-
tions of these terms are provided in Box 3. In much the
same way, | had proposed carlier the development of a
spectrum to describe the multitude of ways to integrate EJ
in decisionmaking.

Box 3. IAP2 Public Participation Specirum

Informing: o provide the public with balonced and
objective information o ossist them in understanding
the problem

Consulling: To obioin public feedback on onalysis,
alternatives, and /or decisions

Invelving: To work directly with the public through-
oul the process In ensure that public cancems ond as-

pirations are consistently understood and considered
Collaborating: To portner with Ihe public in each
aspect of the decision including the development of
olternatives and the identification of the

preterred solution

Empowering: To ploce fingl decisionmaking in the
hands of the public

54. SeeS.232, 219th Leg. (N.]. 2020}, available ar hrps:/ werwanj.govideplej/
docs/ej-law.pdf.

55, Ser IAPZ Core Vilues, Fihics, Spectrum—7The 3 Pillars PfTJbZIF Pariicipa-

i ast visited Jan. 6, 2021). This is

Y mﬂ; Plul’il almcleﬁ A Ladder of

wwwiapl. c)rg/paoe/'))l ars {1
of Hh»ny B. Arnsteins hig!

Citizen Fa

shandbook.org/arnsteinsladderhiml (Jas: visited ]an,. 6, 2021 ‘,
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There are now many examples of stellar practice in cach
of these community cngagement arcas. Three examples
stand out:

» EPA’s Ofhce of Air Quality Planning and Standards
{OAQPS) conducted multiple trainings and work-
shops to prepare communitics for commenting dur-
ing Clean Air Act (CAA)* rulemaking cfforrs.”

s The West Oakland Environmental Indicarors Project
and the Bay Arca Air Quality Management District
engaged in a pOWfr—sharinv and joint planning pro-
cess that resulted in Qwaning Our Air: The West Oafe-
land Community Action Plan. Margaret Gordon, an
iconic community activist in West Oaldand, cara-
lyzed this work.

e The ReGenesis Environmental Justice Partnership
in Spartanburg, South Carolina, convened mulidple
government agencies and multiple stakcholders to
create a comprehensive community revitalization ef-
fort supported by more than $300 million in fund-
ing.” Harold Mitchell, community advocate and
former state representative, served as this effort’s vi-
sionary leader.

As important as the achievement of such examples of
positive community engagement is, there exists a stark
imbalance in EJ integration practice within government
agencies. This is illustrated by the imbalance in the abilicy
to articulate the meaning of the two core prongs of EPAs
definition of “EJ,” described as fair trearment and mean-
ingful involvement at the beginning of this section. Fig-
ure 3 provides the definitions of these two terms currently
displayed on EPA’s website.«® Ailck‘ from the fact that
the delinidon of “fair treatment” fails to adopt a justice
perspective,®t one is struck by how vague it is when coun-
terposed against the definition of “meaningful involve-

56. 42 U.S.C. $§7401-
57, OAQPS has devel
ties and EJ advo
presentation at the Making a Visible Ditference-Portland: Environmental

7671q, ELR Star. CAA §§101-618.

sped an extensive body of work on training for commumni-

<

on the C

an Air Act. One exaniple is Holly Wilson’s

Justice and Air Toxics Workshop, sponsored by U.S. EPA, Oregon Depart-

ment of Environmental Quality, Oregon Health Authoricy, Multmomak
County, Neighbors for Clean Air, and DS Consulting on March 22, 2017.
See Vi Making a Visible Difference-Portland: Eovironmental Justice
and Air Toxics \‘C’orkuhop (Oregon Public Health Division 2017), hupsi//
‘NWW‘/L)UJJ.E’)\ com/fwarch?v=K'WhivraZ WPk (last visited Jan. 6, 2021).

38. qu Area Alr CQuality Management District, West Qakland Comns-

hrps:/ fwww.baaqmd.gov/community-health/commun

Vlt]’ Action -
health-protection-program/west- oaldard- ~community-action-plan {last u p—
dated Oct. 1, 2019).

39. See ReGenesis, Back Srmy, heeps//redens/back-story/ (last visited Jan. 6,

for .aﬂ segmems of so(tic:t}n E zui:y goes a st,ep furt,ber and refers to oﬁér—-
ing varyin fevels of support depending upon the need to achieve greater
fairness of outcomes. Justice refers 1o the elimination of systernic barriers,
including pohcm rgwltmg in disproportionate impacts. EI advocates have

JJ‘NZ‘/E ')Ll'w"i(‘t;, h)i‘ 3 }USU((‘ L.‘T\'» ”'lia 5 an ﬂﬂU(:)Ug sem)mem \1«.')

thmugx positions on issues such as the precautionary principle, cu smulative
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Figure 3. Evaluating EPA’s Definition
of “Environmental Justice”
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ment.” Figure 3 also displays the elements of a taxonomy
of ] in thc scholarly literarure described earlier. The circle
around procedural justice highlights how EJ practice has
been largely limited to that element and is largely lacking
with respect to the other ones.

Without an analytical framework rooted in an under-
standing of disproportionate impacts, one will never fully
implement the items delineated in the stated definition of
“meaningful involvement.” At this point, the items articu-
lated in the definidon of “meaningtul involvement” will
never be truly achieved. Not only has EJ practice stag-
nated at the point of merely doing more community out-
reach, but it is also unable to know how o assess and act
on what is heard in the process. Without such an analyti-
cal framework built on properly identifying, characreriz-
ing, and integrating disproportionate impacts, the default
response for EJ issues devolves into a perfunctory “box to
be checked” exercise.s?

V. The Noational Reckoning With
Systemic Racism

Our current national reckoning with issues of race imbues
the developments described carlier with even more poten-
tial signiﬁcancc. During the summer of 2020, revelations
of the disproportionate impacts of COVIIDI-19 to people-
of-color communities were coupled with protests in the
walke of the police killings of George Floyd and other
African-American men and women. The confluence of
these two developments may in fact have a transforma-
tive impact on policies and programs thart affect the envi-
ronment and public health. This section underscores the
profound link between current disproportionare impacts
and historical trends and policy decisions, a key idea in
our working definition of “disproportionate impacts.” It

impacts, pollution prevention, shifting the burden of proof, and addressing
disproportionate impacts.

62. Friends of By kingham v. State Air Poliution Conwrol Bd., No. 19-1152
{4th Cir. 2020
went/uploads/2020/01/pipeline-smation.pdf.

Y ; ;
avaitable ar hupsil/www.eourthousenews.com/wp-con-
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speaks to the importance of the temporal clement in our
operational understanding of the disproportionate impacts
concept, and opens up an important new dimension o
EJ analysis.

My own personal vista on the historical arc of the devel-
opment of the E] movement began during the 1980s, when
the issue did not have a name. After abour two decades, 1
recognized that the EJ issue was here to stay even though
only a small number of fairminded and farsighted per-
sons recognized its importance. Many pundits giibiy pre-
dicted the demise of EJ with the change of various political
adminisrradons in Washingron, D.C. However, EJ has
conrmuaﬂy gained greater relevance and salience as an
important lens by which to understand and address critical
challenges in American society and global affairs. Given
the pervasiveness with which American society has treated
waste and eavironmental burdens with an “out of sight,
out of mind” mentality and the ubiquitous nature of the
disproportionate distribution of environmental burdens in
the least empowered arcas, I knew that E] would surely
have its own moment of reckoning.s

The EJ issue began to move
impacted communities and a small group of advocates
and scholars into the mainstream American consciousness
when Hurricane Katrina shined a light on gross historical
racial inequities. It was seared into the American main-
stream consciousness with the tragic events of the Flint
water crisis. COVID-19 brought Chﬁ. reality of dispropor-
tionate impacts home to htcraﬂv every part of the nation.

Today, not only is there an intensifying public expec-
tacion that government address such impacts in a mean-
ingful way, but we have much better understanding of the
science oi‘ﬂispmporf;ionaf;c impacts and can begin to do so.
Figure 4 is not merely a logical array of che drivers of dis-
proportionate impacts. There is in fact evidence that shows
the links berween the drivers of disproportionate impaces
within the built, natural, and social environments. For

example, a Harvard School of Public Health study found

Figure 4. Science of Disproportionate
Environmental Health Impacts

from the domain of

DRIVERS

« Built Environment; Proximity to
poliution sources {e.g., stationary
and mobile alr emissions}

« Matural Emvironment: Disasters
{e.g., wildfires, heat waves,
pandemics)

» Social Environment: Health
disparities {e.g., asthma, heart
disease, hypariension, diabetes)

CERR-1S 15 A SYNDERIC

63. Inmy early writings, I described how Americans and residents of other de-
veloped countries treat
sig] v. One example is Charles Lee, 7he Inwegriry
of fustice, SOIGURNERS Mag., Feb./Mar. lq‘)(i available ar hips:/isojo.net/

magazine/february-march-1990/integrity-ju
S } £

) «
ens Wit an out Of
T T

e and environmental burde

, out of mind” ment
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a correlation berween fine particulate martter (PP\/’,[,_,“S) exXpo-
sure and COVID-19 mortality.s

COVID-19 is more than a pandemic. It is a syndemic.
This term, originally coined hy amhmpoioo—wr Merrill
Singer during the 1970s AIDS crisis, is defined by the Cen-
ters for Disease Control and Prevention (CDC) as “syner-
gistically interacting epidemics.”s

The syndemics model of health focuses on the bioso-
cial complex, which consists of interacting, co-present,
or sequential diseases and the social and environmental
factors that promote and enhance the negative effects of
disease interaction. This emergent approach to health con-
ception and clinical practice reconfigures conventional
historical understanding of diseascs as distinct entities in
nature, separate from other diseases and independent of
the social contexts in which they are found. Rather, all of
these factors tend to interact synergistically in various and
consequential ways, having a substantial impact on the
health of individuals and whole populations. Specifically, a
syndemics approach examines why certain diseases cluster
{i.e., muldiple diseases affecting individuals and groups),
the pathways through which they interact biologically in
individuals and within populations, and thereby multiply
their overall disease burden, and the ways in which social
environments, especially conditions of social inequality
and injustice, contribute to discase clustering and interac-
tion as well as to vulnerabiliry.se

This connotes how there are muldple processes relared
to systemic racism that underlic the disproportionate mor-
rality and morbidicy among people-of-color, low-income,
and/or indigenous communities. The rerm “syndemic” is
being popularized by Sacoby Wilson, who explains chat:

liln this country, we have structural inequalities that arc a
major driver of why we see these different social and envi-
ronmental conditions in communities of color. You see
these different parterns of land uses, whether it be trans-
portation networks, large highways where you have a lot
of traffic, or industrial activity.s”

An important framework for understanding the “struc-
tural inequalities” Wilson refers to is the concept of “social
determinants of health’—defined by the CDC as the

G4, Ser Xiao Wu et al., Air Pollution and COVID-I9 /n/}/tﬂ/l;}' in the United
States; Strengthes and Limitations of an Ecological Regression Analysis, 6 Sc1.
ADVAN hd4049 (2020), hops:// idvanc es.sciencemag. org/content/ad-
vances /mbd’iﬂ/iq full.pdf.

65, See CDC, NCHHETP Program Collaboration and Service Insegration (PCSE
Der/m tions, huepsdererw. cric gov/nchhstp/ pmgnmmtmr1t10n/dnhnuon<

iewed Mar. 5, /UM, sew alio Merrill § Singer & Scott Clair, Syn-
demics and Public Health: Rffomepzuﬂ/:zwg Disease in Bio-Social Centext, 17
Mep. Antarororocy Q. 423 (2003), awailable ar https:/ fwww.jstororg/
stable/36553452seq=1.

66, See Merrill Singer et al., Syndemics and the Biosscial Conception of Health,
389 Lancer 941 (2017). available at hiepsi fwws
lancet/article/PIISO140-6736{1 7)30005—-X/fulﬂext

67. SeeKarherine Bagley, Connecting the Dots Between Fnvivonmenial Injustive and
the Coronavirus, YALE ENV'T 360, May 7, 2020, hutps://e360.yale.edu/features/
»omlc»tmmthudotv%ewmcn—nnvnonmmmal»m;umce aﬂd—tAAP‘roromvxx s,

hom {last res

w.thelancer.com/journals/
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“conditions in the places where people live, learn, work,
and play that affect a wide range of health and quality-
of life-risks and ourcomes,” including disparities in
disease burden.s

During the 1980s, I started to systematically rescarch
the exisrence of disproportionate environmental impacts in
people-of-color, low-income, and/or indigenous commugni-
ties. One cariy obscrvation pertained to the pervasiveness
of these impacts. Disproportionate environmental impacrs
existed in numerous ways and ameong every racial and eth-
nic group. While they were more acure in pcopic«ofvco]or
communities, low-income white communities were not
immune. Systemic processes contributing tw dispropor-
tionate impacts included the genocide and relocation of
indigenous peoples to reservatons on the least habitable
lands, pa‘)stusia‘v’ery shamcmppcr communiries remaining
next to plantations that are now converted to petrochemi-
cal facilities in Louisiana’s chemical corridor, and people-
of-color communities being cleared for urban renewal and
highway development. One way to understand the concept
of EJ is chat it is a call to action in response to how envi-
ronmental burdens and benefits are spatially distributed in
ways shaped by these systemic inequities.

Hisrorically, the mainstream environmental movement
tailed to speak to the needs of people-of-color, low-income,
and/or indigenous communitics. Moreover, there has
been a lack of environmental analysis focused on effors
to achieve racial and economic justice® The advent of FJ]
as a significant national issue, labeled by some as the “civil
rights issue of the twenty-first century,” is beginning to
ch;mm_ that. One example is that when the state of Cali-
forma delincated an arca as disadvantaged, it used envi-
ronmental issues as an integral part of how it defines the
concept. Moreover, New Jersey's S, 232/A.B. 2212 defined
“overburdened” as minority and low-income communities
meering a certain threshold.

We may be witnessing another game changer in the
making with the growing focus on the historical legacy of
redlining. Redlining is the conscious practice of intentional
racial steering and denial of credit in real estate transactions
fully backed and promoted by the federal government. As

Richard Rothstein says in his insightful book 7he Color of

68, See CDC, Social Determinants of Health: Know What Affects Health, hps:d{

wlindexhem (last reviewad Aug, 19, 2020).

rnias 5.B. 335 was so precedent-setting. It
incorporated environmental factors as a critical piece of determining social
disadvanrtage. When [ started to talk about E] in the 1980s, I found that
the question of what ch
prominent among people of color as among white environmentalists. This
was evidence of the historical separadion between the two endeavors.

70. The rerm “overburdened” was first defined and used extensively in
EPA’s Plan EJ 2014, wresh-

In the case of New Jersey’s EJ legislation, th
hlished:

“Overburdenad commu Amty means any census block group, as de-

wvnv.adc.gov/socia1determin
69. 'This is one reason why C

il rights has to do with the environment was just as

olds were e

termined in accordance with the most recent thed States Cen-
sus, in which: (1) ax
low-income houscholds:

35 percent of the households qual
{2) ar least 40 percent of the residents
y or as members of a State recognized wibal

identify as minori

communiry; or {3

ited English pmfcviency.
See 8. 232, supva note 54.

3 ar least 40 percent of the households have lim-
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Law: A Forgotten History of How Our Government Segre-
gaved America, intentional government policy has been and
temains the biggest driver in housing choice” His book
is accompanied by a video aptly entitled “Segregated by
Design.””? A recent exhibit named “Undesign the Redline”
is making its way across the country to promote dialogue
about how to undo the multiple current consequences of
this policy.

Two historians, Robert Nelson, director of the Uni-
versity of Richmond Digital Scholarship Laborarory,
and David Winling, an urban historian at Virginia
Tech, played a critical role in caralyzing a groundswell of
research activity, community activism, and public policy
attention. In 2016, they launched the Mapping Inequalicy
project. As part of a largfr American Panorama project,
Nelson’s Digital Scholarship Laboratory produced digi-
tized versions of the redlining maps for about 200 cit-
ies, created in the 1930s by the federal Home Owners’
Loan Corporation (HOLC), and made them available as
a publicly accessible resource.” Figure 5 is a map of the
areas designated as “D-Hazardous” within the HOLC
maps overlaid on the cumulative impacts scores from
CalEnviroScreen for Oakland, California. It graphically
illustrates the relationship between the historical legacy
of conscious p@]icies on residential segregation and cur-
rent environmental conditions, a phenomenon repeated
throughout urban areas across the nation.

Figure 5. Redlining Maps Overlaid on
CalEnviroScreen for Qaklond, California

As rescarchers committed to “shared” and “applied” his-
tory, Nelson and Winling’s wisdom in creating a resource

71. Ricuarp RorsstEiv, THE Covor ofF Law: A Forcorrtem History oF
How Our GOVERNMENT SEGREGATED AsErica (2017).

72. See Video: Segregated by Design (Sitkworm Studio 2019), hupsi/vimeo.
com/328684375 (last visited jau 6, 1,021)

73. See Design the WE, Underign the Redli

undesign-the-rediine (last visited fan. 6, 2021).

University of Richmond Digimlf‘i ‘olar.ship Laboratory, Map, mg'[nﬁqzzd/z’{;f]’m]ﬁeft,

heeps://dstrichmond.edw/panorama/redlining/ (last visited Jan. 6, 2021).

tps/ fwww. designingthewe.com/
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is evidenced by the studies already using this informarion.”
In carly 2020, the Lancer published a study on mdimmg
and emergency department visits due to asthma across
cight cities in California’s Additionally, Jeremy Hoffman
and Vivek Shandas collaborared on a study regarding the
correlarion between redlining areas and the Iocarion of
current heat islands.”” Given the provocative and dramaric
news reports and studies of the disproportionate impacts
of the COVID-19 pandemic, studies on the relacionship
between redlining and COVID-19 impacts have begun to
appear.” These presage many other studies to come. Obvi-
ous areas are the intersection between redlining and dli-
mate impacts, food deserts, and other infrascructure issues
that directly impact public health in communities.

Most importantly, this research is being advanced by
community activists. The Groundwork USA Climare Safe
Neighborhoods partnership brought together five Ground-
work Trusts to explore the relationship berween historical
race-based housing segregation and the current and pre-
dicted impacts of climate change. Trusts in Denver, Colo-
rado; Elizabeth, New Jersey; Rhodﬁ Island; Richmond,
Virginia; and Richmeond, California, are working closely
with residents and stakcholders to organize, mobilize, and
effect systems change to make communities more resilient
o extreme heat and flooding.”

Groundwork Denver is working with residents from the
formerly redlined neighborhoods of Westwood, Globev-
itle, and Elyria/Swansea to identify and prioritize climate
mitigation measures. Residents will then seck the imple-
mentation of those projects in their neighborhoods under
the funding stream generated by Colorado’s recently passed
Ballot Measure 2A. Groundwork RVA is working with res-
idents of the Highland Park and Oak Grove-Bellemeade
neighborhoods to prioritize climare mitigation measures
and push for their incorporation into Richmond, Virgin-
ia’s, new master plan.?®

Hoffman’s study mentioned carlier on redlining and
urban heat islands found that two major drivers for urban
hearing were impervious surfaces and lack of tree canopy.
This work, done in partnership with and guided by com-
munity residents, was designed to support their activism.
Through his work, Hoffman seeks to develop a “commu-

phone Interview with Robert Nelson and LaDale Winling (Sept. 25,
30203,
76. Anthony Nordone et al., Aweciations Between Histerical Residential Redlin-

ing and Current Age -Adﬂ/n vl Rates of Emergency Deparimeny Visits Due 1o
Asthina Across fzghz Cities in L.zl, ornia: An rfo/orfzm/ Study, 4 Lawcer
Prawer Hearri 24 (2020), hopsi//www, z.be[dncet.cc)m/aation/sb(m’f’d £
pii=S2542-5196%2819%2950241-4.

Hoflman et al., suprz note 47,

See Jason RICHARDS " AL, INATIONAL CoMMUNITY RetsvesTMENT Co-
ALITION, THE LasTiNg ImracT oF Historic "RepLminG” onN NEIGHBOR-
noob Hearru: Hicser Prevaremce or Covin-19 Risk Factors (2020),
available ar hitps: alth.

79. Groundwork TISA, Cumﬂff Safe Neighborhoods, httpa {/groundworkusa.
eas/climate-safe-neighborhoods/ {last visited Jan. 26, 2021).
80. For an excellent discussion that demonscrarcs the synergy of digital histo-
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org/focu

rians, climate scientists

and community activists Workjn,g togel . see the
Narional Center for Civil and Human Rights webinar on EJ, redlining, and
the climate crisis from December 4, 2020, at hitps://wwwiyoutube.com/
warch?v=dLVa8EDv]84 (last visited Jan. 6, 2021).
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nity science model.” He represents a new breed of scien-
tists, working in community-oriented institutions like
science museums and similar institutions. In his mind, chis
model consists of (1) serving as a focal point for bringing
together community residents, scientists, and policymak-
ers; (2) serving to generate knowledge thar can be a catalyse
for change; and (3) developing methodelogies and products
that can be scalable—particularly for neighborhood use.
The visualization of the problem through redlining maps
is critical s As Cate Mingoya, director Of capacity build-
ing at Groundwork USA chserved, “Even pu}plc who don’t
believe [the existence of | institurionalized racism are struck
when we show them these maps. We didn’t get here by
accident, and we're not going to get it fixed by acack‘nt 52

As mentioned carhcr, EJ at its core is abour the spatial
distribution of environmental benefits and burdens, Win-
ling described redlining as the Rosetra Stone that unlocks
an understanding of the spatial organization of most
American cities. It ‘most definitely crcarcd a template”
that would be built out over generations.®* Rothstein, who
cited 7oxic Wastes and Race in The Color of Law, described
the almost universally repeated dynamic resuleing from the
imperative to keep certain arcas pristine. This led to the
rezoning of and unfettered placement of noxious facilities
in people-of-color and formerly redlined areas.

In Los Angeles, for example, a black community became
established in the South Central area of the city in the
1940s. The neighborhood had some industry, but its non-
residential character was more firmly entrenched when
the city began a process of “spot” rezoning for commer-
cial or industrial facilities. Automobile junkyards became
commonplace in the African American neighborhood.
In 1947, an electroplating plant explosion in this newly
developing ghetto killed five local residents {as well as
fifteen white factory workers) and destroyed more than
one hundred homes. When later that year the pastor of an
African American church protested a rezoning of property
adjacent to his church for industrial use, the chairman
of the Los Angeles City Council’s planning committee,
responsible for the rezoning, responded that the area had
adding, “Why

don’t you people buy a church somewhere else?™*

now become a “business community,”

The increasing impact of historians in the EJ discourse,
particularly through use of digital technology, can be avery
consequential development for EJ practice. I remind you
of Haragan's earlier words about tracing disproportionate
environmental outcomes to their historical causes for the
Corpus Christi Title VI complaint. According to Nelson,
these visualizations show that the pattern of racially segre-

. Telephone Interview with Jeremy Hoffman (f)c, 3, 2020).
82. See Brad Plumer & Nadja Ponmxchﬁ How Decades of Racist Housing Policy
TimEs, Aug. 24, 2020, ho

€] ’,"('ﬂ)(l'?l}u(l'() Swelterin y L : WWIWLITY -
Left Neight is Swwelt NY. T i 3

84. RorTHSTEIN, supra note 71.
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Figure 6. Residential Segregotion and Air Toxics
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gated housing “was not a coincidence. [It] was intentional.
[c] was built this way.” Moreover, he wrote, “There were no
dog whistles. The racism was loud and clear.” The Map-
ping lncqua]ity project also includes a set of verbarim sur-
veyor's descriptions of the redlined areas that demonstrated
how redlining was a policy carried out with full awareness
of its consequences. Examples provided for the city of Oak-
land in Box 4 were repeated throughout the nation.®

Box 4. Verbatim Surveyors’ Descriptions of
Rediined Areas of Cakland, California®

“Odors and noises from local industries. Infltration
of colored and Orientals. Predominance of older,
cheap cottages. Zoned for industry

“Odors from factories; infilration of Orientals

and colored ”

“Adjoining indushinl area with ottendont odors,
smoke, et ”

“Mearest to the indusiries, thereby being manly
occupied by woge eaming families”

The work of historians can explain how and why cutrent
conditions came t be. Winling feels strongly abourt the
epistemological value of the work of historians. Particulardy
through their archival work, historians view the ways in

s, the Rac-

85, Robert K. Neél n,/ympf)mq [nf'mm/g Theve Were No Dog Whi
i Was Lowd and Clear, Nar'L Comvmonrry REmvestMenT COALITION,
Sept. 10, 2020, https.//m,rc.org/mapp},ng—-me(iu.aln.yf-‘z:here»werr:v-no-‘dog-

wh

acism-was-loud-and-clear/.
ond Digiral Scholarship Laboras
R merqr‘/ of Richmond Digital S»hul"mhm Laboratory, supri note 7

Y, Supri note 74.
L
’4.

[Nl
~
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which people exposc their raw motivations. Moreover, “if
these conditions were actively created, there can be active
effores to dismantle them.”
his interest in this work was reading Dumping in Dixie,

For Winling, onec impetus for

Bullard’s pioneering book, and pondering how he could use
his historian craft to assist such endeavors.®® This provides
context for why environmental socﬁ@fegist Daorceta Tay-
lor became a student of environmental history to answer
the question of why people of color live so pervasively in
communities with hazardous facilities in them or close to
them. Her findings are published in her book Zoxic Com-
munities: Environmental Racism, Industrial Pollution, and
Residential Mobility®

To bring this discussion of redlining, systemic racism,
and EJ full circle ro the realm of environmenral decision-
making, there is now cvidence of a relationship berween
social indicators and environmental health outcomes. Spe-
cifically, Morello-Frosch’s 2006 study demonstrated a cor-
relation between indicators of residential segregarion and
esrimated liferime cancer risk from ambient air toxics.? As
Figure 6 illustrates, this is true for all population groups as
Wdi as for the municipality as a whole.

Orher studies cited earlier show correlarions between
redlined areas and current environmental and health con-
ditions, and more to come will likely demonstrare this
relationship. Such studies raise the question of how social
factors can affect the action or impact of environmental
stressors.® I believe that this may be an important area for

88. Telephone Interview with Robert MNelson and LaDiale
2020).

89. Dorcrra Tavior, Toxe COMMUNITIES: Ll\\’IRO’\I\/ AL Racisu, Inpus-
TRIAL POLIUTION, AND RESIDENTIAL MORILIT

90. 'This uses dissimilarity indexes, which track the

Vinling (Sept. 25,

tent to which populations
are segregated from cach other, See Morello-Frosch & Jesdale, suprz note 47.

91, Ser also Michelle L. Bell & Francesca Dominici, [ﬁeft Modification by Com-
munity Characterisvics on the Shore-Tevm Effects of Ozone Exposure and Mor-
tality in 98 U.S. Communities, 167 Ant. J. EPIUM» oLocy 986 (2008).
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Figure 7. Cumulative Impacts in New Jersey
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future research. A tantalizing question is whether this arca
of environmental effects modification by social facrors will
prove to be an area relevant for regulatory consideracion. If
so, it behooves EJ rescarchers to focus on it as an important
area in furure E] research agendas.

As the evidence of disproportionate impacts and their
roots in past policies and practices explicitly aimed at dis-
criminating on the basis of race and class becomes ever

clearer, thurc is a growing expectation that government
agencies go beyond symbolic politics and 1hctor1ca1 plati-
tudes about their professed goal of taking EJ seriously. The
day may soon be upon us when the idea of holding one
or tWo public meetings, cleing CUrsory pro forma ana]yses,
or smugly stating that “E] needs to walt its turn” among
the myriad of more important issues on the table is not
acceptable. For example, in the recent Union Hill com-
pressor station case (Friends of Buckingham County v. State
Air Pollution Control Board), the U.S. Court of Appeals
for the Fourth Circuit opined that E] is not a “box to be
checked” exercise.s?

Even before the national reckoning with systemic racism,
there existed intensifying public expecration that govern-
ment act to address disparities generally, and environmen-
ral disparjiries speciﬁcaﬂjﬁ in a meaningﬁd way. New E]
legislation at the state level provides a glimpse of this. I
discussed earlier the impact of EJ in state laws focused on
resource allocation for dispmporrionareiy impacted areas.
Consideration of disproportionate impacts in the critical
upstream processes of land use planning is augured by Cal-
ifornia’s $.B. 1000 law, whose implementation will defi-
nitely benefit by incorporation of the systemic racism lens.

Even though the connection may not have been made
explicitly, the ingrediencs of a linkage to systemic racism
were evident during the heated debate in California around
emissions trading for greenhouse gas reduction legislation.

92. Friends of Buckingham v S[a[c, Air Pollution Control Bd., No. 19-1152
(4th Cir. 2020), awailable ar bups/fwww.courthousenews.com/wp-con-
rent/uploads/2020/01/pipeline-station. pdf.

3-2021

ENVIRONMENTAL LAW REPORTER

Emissions trading was a policy that produced great ben-
efits for the environment as a whole but concentrated pol-
lution, particularly in the form of noxious co-pollutants, in
pcop1c~of color and low-income arcas. This debare resulted
in the landmark Assembly Bill {A.B.) 617 legislacion thac
established the basis for the Community Air Protection
Program. Among other things, the program made para-
digmatic shifts in air protection from large geographic to
neighborhood scales along with power sharing and joint
planning. The scale of this program is unprecedented.
Since 2017, the California Legislature has allocated $704
million to support AB. 61792

I conclude this section with a discussion of the historic
New Jersey legislation. This is a case example of how trans-
formative progress never comes casily or quickly. It took
some 15 years to bring this Jandmark legislation about.
Ad»omcv o address cumulacive impacts b@gan with Fjf
advocates in New jcrscy, including Baptista and Nicky
Sheats, known widely as “Dr. Cumulative Impacts” for his
many years of tenacious advocacy around the issue® In
2009, the Cumulative Impacts Subcommittee of the Envi-
ronmental Justice Advisory Committee to the New Jerscy
Department of Environmental Protectdon (NJDEP) issued
the report “Strategies for Addressing Cumulative Impacts
in Environmenral Justice Communities.” NJDEP issued
a preliminary screening methodology in 2009 that showed
the correlation between cumularive impacts and two
indicarors {i.c., percent minoriry and percent poverty), as
shown in Figure 75 Plans to continue cumulative impact

tion Inceniives:

93. See California Air Resources Board, Community Air Prove
Abour, https!/ fww? La.rb‘,cabgov/our‘wark/ programs/comnunity-air-protec-

i st visited Jan. 6, 2021).

94. Cecilia Martinez, Healthy Communites: Cumulative Impacts and Envi-
ronmental Justice, Midwest EJ MNetwork Webinar (Oct. 8, 2020)%; see aleo
Brianna Baker, He Helped Puass a Historic EJ Bill, Bur[[(w]ﬁz Getting Starred,
Grist, Oct.

centives/about (]

14, 2020, hups//gristorg/tix/he-helped-pass-a-historic-envi-
mnmemal—;’umce bill-buc-} st-getring-started/.

95. Ser ENVIRONMENTAL JUsTECE AnvisORY CouUNCIL, NJDEE sprz note 31,

96. Ses NJDEB A Prepmviinary SCREENING METHOD T0 EsTiMars ComMuLa-
TIVE ENVIRONMENTAL IvpacTs (2009), hupd/www.state.nj. u's"d(—p/'ej/dcx s/
ejc_screeningmethods20091222.pdf. The nine indicators used were Na-
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tool development ended abruptly with the change in New
Jersey's political administration.

From the beginning, there were attemprs to advance the
conceprt through legislation. Work by E] groups, both from
New Jersey and nationally, informed Sen. Cory Booker's
(D-N.J.) EJ Bill in 201797 This bill, which included cumu-
lative impacts as a central element, gave impetus to New
Jersey's cfforts. State Sen. Troy Singleton initiated the
legislative process when he intoduced S. 232. Key fac-

tors in the passage of 8. 232/A.B. 2212 were the ability of

communitics and EJ advocates to interact with legislators
directly, along with the confluence of COVID-19 and the
Black Lives Matter movement. They represented the com-
ing together of the grassroots E] movement with the Black
Lives Matter movement, outrage at the disproportionate
impacts of COVID-19, and the national reckoning with
SYStemic racism.

These propelled the EJ issue to a much broader field
of play in a way that heretofore never existed. New Jer-
sey Gov. Phil Murphy clearly linked his support for S.
232/A.B. 2212 to the imperative to respond to the sys-
temic inequities laid bare by COVID-19. A Politico article,
entitled “How a Long-Stalled "Holy Grail” Environmental
Justice Bill Found Its Moment in New Jersey,” stated: “The
bill, more than a decade in the making, advanced in both
chambers of the state Legislature during a fraught political
climare thar has [aid bare the connection berween histori-
cally racist government policies and current environmental
and public healch inequities.”

VY., <Loncusion

At the start of this Article, I made a reference to beginning
a cransition toward a second generation of EJ practice. Thﬁ.
Arrticle has poqxtcd a workmg definition of ¢ cimpropo;tmm
are impacts,” a framework for operationalizing ir within
government programs, and a line of sight for connecting
to historical trends and decisions that shape current dis-
proportionate environmental outcomes. These elements are
meant to lay a foundation for a paradigm shift in EJ prac-
tice in government agencies that opcrationaiﬁzes the con-
cept of disproportionate impacrts through better analytical
and policy tools. It also recognizes that new statutory and
policy mandates are emerging.

This Article is part of my crusade to overcome the cur-
rent stagnation of EJ practice within government agencies
and build the capacity of the EJ practitioner to go beyond
defaulting to community meetings as the sum roral of what

tional Air Toxics Assessment (NATA) Cancer Risk; MATA Diesel; NJDEP
Benzene Fetimate; Trafhe: All; TI\H‘lC Trucks; Density of Major RcauAath
Sites; Density of Known Contaminated Sites; Density of Dry (,Iemers, and
Diensity of Junkyards.

97, See Press Rele Oflice of Sen. Cory Booker, Booker Announces Landmark
Environmental Justice Bill (Oct. 23, 2017}, hupsi/ fwww.booker.senate.gov/
news/press/booker-announces-landmark-environmenial-justice-bill.

98, Ser Samantha Maldonado, How a Long- talled “[[o/y Grail " E 'fowwen—
il Justice Bill Found Fiz Moment in New Jersey, Pourmico, Aug. 27, 2020,
bt [2020/08/2] ’/chA;LrsLy‘
legislature-sends-groundbreaking-envirenmental-justice-bill-to-governors-
desk-1313030.
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E] integration means. I reiterate that chis will notbe accom-
plished by persons in government alone. As historical expe-
rience has shown, truly transformarive E] developments
have resulted from the concerted efforts of communities,
academicians, and government personnel.

As the Article shows, operationalizing the concept of dis-
proportionate impacts in government programs is ah‘cady
well underway, and many replicable examples now exist.
With some intentionality, efforts to operationalize the dis-
proportionate impacts concept can casily be amplified. At
the same time, m maturing a second ¢ generation of ] practice
will require thoughtful strategies and initiatives. Some key
areas requiring further development are:

* Identifying good model quantitative studies and
E] analyses, including an understanding of what
makes them good studies and analyses. An impor-
tant considerarion is their nexus with the decisions
being made. The discussion carlier on character-
izing disproportionate impacts sets the stage for
this work.

* Building out the spectrum of EJ integration ap-
proaches, including more precise articulation of
what constitutes signiﬁcam impacts within these
analyses, the type, scale, and level of quantification
needed, and the emerging statutory and/or policy
mandates to support them. This also involves go-
ing beyond merely a risk management and risk
assessment paradigm. The discussion on the spec-
crum of EJ integration approaches and their statu-
tory, p@lis:y, and ana]ytica[ requirements can pro-
vide a guide.

» Expanding EJ rescarch beyond merely secking w
identify the existence of disproportionate impacts,
to arcas that can make this phenomenon policy-rel-
evant. This needs to be informed by the needs deter-
mined by analytical needs defined by the spectrum of
EJ integration approaches.

¢ Elucidating the historical trends and decisions that
set into place the structural inequities, understanding
their imp[ications for current environmental condi-
tions, and formulating public policy frameworks o
address them. The entrance of new disciplines, such
as historians, into the EJ arena is most heartening.
Morcover, this includes not merely research bur edu-
cation and authentic public discourse.

As noted carlier, this generational paradigm shift in the
practice of E] will involve collaborations between com-
munities, academia, and government. We arc alrcady
beginning to sce its clements take shape and the consid-
crable differences they are making for disproportionately
impacted communities. As a person who started to work
on the issue before it had a name, I firmly believe that we
are finally secing E]’s coming of age. Indeed, we owe a
great debt of gratitude to the many unsung heroes within
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both the E] movement and government agencies who
have labored quictly, tenaciously, and anonymously over
many decades.

I began this Article by talking about the transforma-
tional importance of being able to define, articulate,
characterize, and operationalize the concept of dispropor-
tionate impacts. Ar a moment when the nation is begin-

3-2021

ENVIRONMENTAL LAW REPORTER

ning to confront the issue of systemic racism within the
environmental arena, I hope I have been able o impart
a glimpse of the sccond-gencration opportunities thac
fully operationalizing and integrating the concept offer
for making a profound difference in the lives of our
nation’s most environmentally burdened, underserved, and
vulnerable communicies.
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